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1. Would the doctrine of merger apply for calculating the period of limitation under section 

154(7)? 
 CIT v. Tony Electronics Limited (2010) 320 ITR 378 (Del.) 
 The issue under consideration is whether the time limit of 4 years as per section 154(7) would apply 

from the date of original assessment order or the order of the Appellate Authority.  
 The High Court held that once an appeal against the order passed by an authority is preferred and is 

decided by the appellate authority, the order of the Assessing Officer merges with the order of the 
appellate authority. After merger, the order of the original authority ceases to exist and the order of the 
appellate authority prevails. Thus, the period of limitation of 4 years for the purpose of section 154(7) 
has to be counted from the date of the order of the Appellate Authority. 

 Note - In this case, the Delhi High Court has followed the decision of the Supreme Court in case of 
Hind Wire Industries v. CIT (1995) 212 ITR 639. 

2. Can long-term capital gain exempted by virtue of erstwhile section 54E be included in the book 
profit computed under erstwhile section 115J? 

 N. J. Jose and Co. (P.) Ltd. v. ACIT (2010) 321 ITR 0132 (Ker.) 
 The assessee claimed exemption under section 54E on the income from long-term capital gains by 

depositing amounts in specified assets in terms of the said provision. In the computation of book profit 
under section 115J, the assessee claimed exclusion of capital gains because of exemption available 
on it by virtue of section 54E. The Assessing Officer reckoned the book profits including long-term 
capital gains for the purpose of assessment under section 115J. 

 The High Court held that once the Assessing Officer found that total income as computed under the 
provisions of the Act was less than 30 per cent of the book profit, he had to make the assessment 
under section 115J which does not provide for any deduction in terms of section 54E.  As long as long-
term capital gains are part of the profits included in the profit and loss account prepared in accordance 
with the provisions of Parts II and III of Schedule VI to the Companies Act, 1956, capital gains cannot 
be excluded unless provided under the Explanation to section 115J(1A).  

 Note – It may be noted that the rationale of this decision would apply even where minimum alternate 
tax (MAT) is attracted under section 115JB, on account of tax on total income being less than 18% of 
book profits (for A.Y. 2011-12) or 15% of book profits (for A.Y. 2010-11). If an assessee has claimed 
exemption under section 54EC by investing in bonds of NHAI/ RECL, within the prescribed time, the 
long term capital gains so exempt would be taken into account for computing book profits under 
section 115JB for levy of minimum alternate tax (MAT), since Explanation 1 to section 115JB does not 
provide for such deduction. Further, it may be noted that even the long term capital gain exempt under 
section 10(38) is included for computation of book profit under section 115JB. 

3. Is an employee liable to pay interest under sections 234A, 234B and 234C, where the employer 
has failed  to deduct tax at source, but has later paid such tax with interest under section 
201(1A)? 

 CIT v. Emilio Ruiz Berdejo (2010) 320 ITR 190 (Bom.) 
 The High Court held that the person who fails to deduct tax is liable to pay interest under section 

201(1A). Sections 234A, 234B and 234C cast liability on the assessee to pay interest for the default 
committed by him in the circumstances mentioned in the sections. Interest charged under sections 
234A, 234B and 234C are compensatory and not in the nature of penalty. 



 Therefore, where the deductor had already discharged tax liability with interest payable under section 
201(1A), no further interest could be claimed by the Revenue from the deductee-employee either 
under section 234A or section 234B or section 234C. 

4. Can the interest under sections 234B and 234C, be levied on the basis of interest calculation 
given in the computation sheet annexed to the assessment order, though the direction to 
charge such interest is not mentioned in the assessment order? 

 CIT v. Assam Mineral Development Corporation Ltd. (2010) 320 ITR 149 (Gau.)  
 The Assessing Officer determined the total income of the assessee for the year in question and issued 

an order. No specific order levying interest was recorded by the Assessing officer. However, in the 
computation sheet annexed to the assessment order, interest under 234B and 234C was computed 
while determining the total sum payable by the assessee. On appeal the Commissioner of Income-tax 
(Appeals) deleted the interest charged under sections 234B and 234C.  

 The High Court held that, as per the judgment of the Supreme Court in case of CIT v. Anjum M. H. 
Ghaswala (2001) 252 ITR 1, the interest leviable under sections 234B and 234C is mandatory in 
nature. The computation sheet in the form prescribed signed or initialed by the Assessing Officer is an 
order in writing determining the tax payable within the meaning of section 143(3). It is an integral part 
of the assessment order. Hence, the levy of interest and the basis for arriving at the quantum thereof 
have been explicitly indicated in the computation sheet and therefore, such interest has to be paid.  


